IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z- 780383 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Alcide SYLVES, Jr.

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1875
Al ci de SYLVES, Jr.

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 10 February 1971, an Exam ner of the United
States Coast Guard at San Francisco, California, revoked
Appellant's seaman's docunents wupon finding him guilty of
m sconduct . The specification found proved alleges that while
serving as a nessman on board SS AMERCLOUD UNDER aut hority of the
docunent above captioned, on or about 3 Novenber 1969, Appell ant,
at sea wongfully possessed narcotic paraphernali a.

At the hearing, Appellant elected to act as his own counsel.
Appel lant entered a plea of not gqguilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence voyage
records of AMERCLOUD and the testinony of several w tnesses.

I n def ense, Appellant offered no evidence.
At the end of the hearing, the Exam ner rendered a decision in
whi ch he concluded that the charge and specification had been

proved. The Exam ner then entered an order revoking all docunents
i ssued to Appell ant.

The entire decision was served on 17 February 1971. Appeal
was tinely filed. Appeal was perfected on 23 June 1971

FI NDI NGS OF FACT

On 3 Novenber 1969, Appellant was serving as a nessman on
board SS AMERCLOUD and acting under authority of his docunent while
the ship was at sea. In view of the deposition to be nmade of this
case no further findings of fact are required.

BASES OF APPEAL




This appeal has been taken from the order inposed by the
Exam ner. Because of the disposition to be made of this case, the
bases of appeal need not be spelled out.

APPEARANCE: John P. Dowing, Esg., New Ol eans, La.
OPI NI ON
|

Three persons were tried in joinder in the instant case
al though the specifications | odged agai nst Appellant do not all ege
any conspiracy, conbination, collaboration, or nutually related
action on the part of Appellant with respect to any action of any
ot her person charged. | do not inply that such a procedure was
necessarily inproper, nost especially if the persons charged
consent to such a procedure. The record with respect to each nust
show, however, that adequate attention was given to the case of
each person individually.

The Examner's opinion speaks of "the testinmony of
[ Appel lant]" D-4. It states that "M. Hart and [ Appel | ant] deci ded
to testify and, not having counsel, they were sworn and permtted
to testify." D 2.

The record clearly reflects that "M. Hart" elected to
testify, was sworn, and did testify. The record just as clearly
reflects that Appellant did not elect to testify and was not sworn
as a wtness.

| do not say that under proper consideration the findings of
t he Exam ner coul d not have been upheld in Appellant's case. | do
think that the Exam ner's deci sion shows that Appellant's case did
not receive the individual attention it deserved.

Normal Iy a remand woul d be appropriate for correction of such
an error. | do not find remand appropriate here.

For the first reason, a renmand woul d necessarily have to cal
for a hearing de novo to be certain that matters involving only one
of the other persons charged did not by osnbsis seep into the case
of Appell ant. Since the Exam ner dism ssed four out of five
specifications dealing with narcotics originally preferred agai nst
Appel I ant, only one specification would remain to be consi dered.
Resubm ssion of this one specification would call for extensive
briefing before the Exam ner or extensive exam nation by nme on a
subsequent appeal. Since the alleged offense was said to have
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occurred over two years ago on 3 Novenber 1969, since the hearing
was held on 20 January 1970, and since no decision emanated from
the Exam ner until February 1971, | cannot see that the further
del ay which woul d be occasioned by a remand can result in a useful
and effective pronotion of the purposes of RS 4450 and 46 CFR
137.

CONCLUSI ON

| concluded that the order in the instant case should be
overruled, that the proceedings as to Appellant should be set
asi de, and that the charges shoul d be di sm ssed.

OPI NI ON

The order of the Exam ner dated at San Francisco, California,
on 10 February 1971, is VACATED. The charges are DI SM SSED

C. R Bender
Admral, U S. Coast @uard
Conmmandant

Si gned at Washington, D.C., this 20th day of April 1972.
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